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Overview


• RCRA Completion Guidance 
• RCRA Parceling 
• RCRA Prospective Purchaser Agreements 

(PPAs) 
• RCRA Comfort/Status Letters 
• Institutional Controls 
• New Brownfields Law Guidance 

– Prospective Purchaser Agreements 
– “Common Elements” 
– Eligible Response Sites 
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RCRA Completion Guidance


• Defines two types of cleanup completion 
• Suggests a process for memorializing this 

decision that includes public participation 
• Must achieve site specific cleanup 

standards to be declared complete 
• 68 Fed. Reg. 8757 (Feb. 25, 2003) 
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Two Types of Completion at RCRA 

Facilities


• Corrective Action Complete Without Controls 
- All cleanup activities at a facility are complete 
and no institutional or engineering controls are 
needed 

• Corrective Action Complete With Controls -
When a site has been restored to an industrial or 
other restricted use and controls (i.e., 
engineered or institutional) have been put in 
place to insure that protection of human health 
and the environment is achieved 
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Parceling at RCRA Sites 

• Reasons for Parceling 
– Allow redevelopment of at least some of potentially

idle property 
– Can generate money to cleanup contaminated

portions 
• Concerns 

– Money is diverted from contaminated areas to 
owner’s pocket, leaving possible bankrupted RCRA
site which has potential to be a SF site 

– Selling clean property may have adverse effect on
financial assurance 
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Working Concepts on RCRA 

Parceling


• Parceling at RCRA Permitted facilities 
– Remove parcel from site by permit modification 
– Different types of permits to consider: Corrective 

Action; Post-Closure 
– Completion determinations can be made for pieces of 

a facility 
• Parceling at Interim Status Facilities 

– May involve reprioritization of cleanup goals to 
facilitate transfer 

– Some legal issues still being resolved 
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The Use of RCRA PPAs in 

Brownfields Redevelopment


• Prospective Purchaser Agreements 
(PPAs), while having an extensive history 
at Superfund sites, have been used only in 
limited circumstances at RCRA sites 

• Because RCRA does not provide 
independent authority to EPA to resolve 
liability issues, DOJ involvement and 
concurrence is required 

April 2, 2003 United States Envirnomental 
Protection Agency 

7




RCRA PPAs


• 3 RCRA PPAs to date 
• PPAs can leverage cleanup that otherwise 

might not occur 
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RCRA Comfort/Status Letters


•	 Based on the success of the Superfund Comfort Letter
policy, EPA adopted the concept of comfort/status letters
as they apply to RCRA TSD facilities. In many cases, a
“comfort letter”will suffice instead of a PPA 

• Criteria for issuance of RCRA Comfort/status letters 
– Where they may be used to facilitate and cleanup

brownfields; 
– There is a realistic probability of EPA initiating a

RCRA cleanup; 
– There is no other adequate mechanism available to

adequately address the party’s concerns. 
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RCRA Comfort/Status Letters


• The examples of Superfund comfort/status 
letters can be used for analogous RCRA 
sites 

• EPA policy on RCRA comfort letters 
issued Feb. 15, 2001 can be found at 
http://www.epa.gov/compliance/resources/ 
policies/cleanup/rcra/comfort-rcra-brwn
mem.pdf 
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Other Considerations for Comfort 

Letters


• Comfort/status letters are provided solely for
informational purposes 

• They relate only to EPA’s intent to exercise its 
RCRA corrective action response and
enforcement authorities at a property based on
information currently known to the agency 

• EPA encourages the release of as much
information as possible to enable the party to
better understand the potential applicability of
RCRA cleanup requirements 

April 2, 2003 United States Envirnomental 
Protection Agency 

11




Other Considerations for Comfort 

Letters


• Other than providing available information, 
this policy is not intended to express 
EPA’s opinion as to possible 
contamination or the extent of that 
contamination 

• Comfort/status letters are not intended to 
limit or affect EPA’s, or state’s, authority 
under RCRA or any other law or provide 
release from RCRA liability 
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Institutional Controls 

• Draft Guidance issued Feb. 19, 2003 
• Multi-program and multi-agency applicability 
• Intended to focus on the more common 

crosscutting issues; not to address all possible 
issues and barriers to implementation, 
monitoring, and enforcement 

• Comments due April 19, 2003 
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The Small Business Liability Relief 

and Brownfields Revitalization Act


• Impact of the New Law on PPAs 
– Exempts bona fide prospective purchasers 

(and their tenants) from owner or operator 
liability under CERCLA so long as the person 
does not impede the performance of a 
response action or natural resource 
restoration 
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Impact of the New Law on PPAs


• Provides the US with a lien on the property if the 
US has unrecovered response costs and the 
response action increases the fair market value 
of the facility 

• Does not address RCRA liability of prospective 
purchasers 
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When Will EPA do PPAs?


• EPA believes the new law essentially does away 
with the need for most CERCLA PPAs. 
However, there are a few limited circumstances 
where a PPA might be appropriate if it serves 
the public interest. These are set out in the 
guidance OSRE issued on May 31, 2002 at 
http://www.epa.gov/compliance/resources/policie 
s/cleanup/superfund/bonf-pp-cercla-mem.pdf 

• EPA is committed to removing liability barriers to 
redevelopment of property where it is 
appropriate to do so 

April 2, 2003 United States Envirnomental 
Protection Agency 

16




Landowner Liability Protections -

“Common Elements”Guidance 


•	 Contiguous Property Owners (CPOs), Bona Fide
Prospective Purchasers (BFPPs), & Innocent
Landowners (ILOs) must meet certain threshold criteria
and continuing obligations in order to qualify for the
“landowner liability protections” 

•	 Interim guidance issued March 6, 2003; may be revised
as EPA gains experience in implementing the
Brownfields Amendments 
http://www.epa.gov/compliance/resources/policies/clean 
up/superfund/common-elem-guide.pdf and 
http://www.epa.gov/compliance/resources/policies/clean
up/superfund/common-elem-ref.pdf 
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“Common Elements”Guidance 

• Provides guidance on 
– Threshold criteria 
– Reasonable steps 
– Continuing obligations 

• Land use restrictions and institutional controls 
• Cooperation, assistance, and access 
• Compliance with information requests & administrative 

subpoenas 
• Providing legally required notices 
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Eligible Response Sites 

• “Eligible Response Site”defines sites where 
CERCLA enforcement bar may apply 

•	 Guidance issued March 6, 2003. At 
http://www.epa.gov/compliance;resources/polic 
ies/cleanup/superfund/reg-determ-small-bus
mem.pdf 
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Eligible Response Sites


• Certain sites in the Superfund site assessment 
process are excluded from the definition of 
eligible response site, thus the enforcement bar 
does not apply at such sites 

• EPA will make an affirmative decision on when 
CERCLIS sites are no longer eligible response 
sites and will make this information available to 
the public through CERCLIS and other means 
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Upcoming Guidance 

• Policy statement on RCRA PPAs 
• Windfall Lien guidance 
• Parceling of RCRA Sites 
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